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Chair:
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INTRODUCTION

1.1

This report covers matters considered by the Constitution Review Working Group at our
meeting on 19 February 2009.

ITEMS FOR DECISION

2.

2.1

2.2

2.3

2.4

2.5

2.6

AMENDING THE LOCAL CHOICE FUNCTIONS IN THE COUNCIL’S CONSTITUTION

The “Local Choice Functions” set out in Part 3 Section A of the Council’s Constitution are
rarely considered and not well understood. Therefore some description of the legal
background is necessary to explain the context and nature of the decisions Members are
being asked to consider.

Members will be aware that all the Council’s statutory functions are either “executive-side”
or “non-executive-side” in character. The “executive” functions fall within the remit of the
Cabinet, Cabinet Committees and individual Cabinet Members. The “non-executive”
functions are the responsibility of the full Council and the Committees reporting directly to
Council and their subordinate Sub-Committees and Panels.

The great majority of functions can be delegated to officers excluding only such important
matters as setting the budget, adopting strategic plans and polices and taking “key
decisions”. Once delegated to officers, there is little difference in practice between and
“‘executive” and a “non-executive” function although the relevant parent body can always
recall the delegation and take any particular decision itself.

In most cases, the allocation of statutory functions between the “executive” and the “non-
executive” has been prescribed in Regulations made by the Department of Communities
and Local Government (DCLG). The first of these, known as “The Local Authorities
(Functions and Responsibilities) (England) Regulations 2000” was made as a
consequence of the Local Government Act 2000 which introduced the modern form of
Council Constitution with its various types of “executive arrangements”.

The idea behind these Regulations was to achieve broad uniformity in local authorities
across England and Wales on the division of responsibilities between “executive” and
“non-executive” functions. Those functions expressly specified in the Regulations are
“non-executive”. Those not mentioned, which constitute the great majority of Council
powers, are executive by default. In the case of major plans and strategies, there is a
prescribed division of responsibilities between the Executive/Cabinet which proposes the
draft plan/strategy and the full Council which has discretion to ask for amendments or to
adopt the plan/strategy as proposed.

In addition there is a very limited list of so called “Local Choice Functions” where each
Council has the right to choose for itself whether each of the listed functions is to be
categorised as an “executive” or a “non-executive” function in that Council’s area. It is not
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2.7

2.8

2.9

210

2.11

212
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possible for a “Local Choice Function” to be exercised in the manner of many other major
plans or strategies so as to be a proposal from the Cabinet to full Council. The choice for
Members will be between an executive-side Cabinet decision or a non-executive-side full
Council decision.

There are, in fact, only 18 such “Local Choice Functions” relevant to London Boroughs.
Until last year there was nothing in the numerous amendments to the “Functions and
Responsibilities Regulations” that had required a change to Haringey’s own long-standing
arrangements for “Local Choice Functions”.

One problem with “Local Choice Functions” is that any addition to the national list by
DCLG will require each Council to make a positive amendment to its own Constitution at a
full Council meeting allocating the newly designated function as “executive” or “non-
executive”. Unless this is done, the Council cannot validly exercise the statutory function
itself.

The “Local Choice Functions” and their allocation in Haringey are shown in the Appendix
to this report. This shows the current text of Part 3 Section A of the Council’s Constitution
with the proposed additions and insertions underlined and in italics and with the proposed
deletions stuck through.

Last year DCLG decided to add certain functions relating to Local Area Agreements (LAA)
to the national list of “Local Choice Functions”. These are functions under sections 106,
110, 111 and 113 of the Local Government and Public Involvement in Health Act 2007.
They cover the duties of Councils to submit the initial draft LAA to the Secretary of State
and the duties relating to the subsequent revision of the LAA and the making of changes
to the local improvement targets. These are obviously decisions of importance for
Member-level decision.

In addition there is the more routine duty under section 113 to publish information about
any adopted changes to the LAA in the form of a publicly available memorandum. This too
is a “Local Choice Function” but one more suitable for delegation to officers, in this case
the Assistant Chief Executive, Policy, Performance, Partnerships and Communications as
shown in item 18 of the Appendix.

Unfortunately, the process whereby the LAA function were prescribed as “Local Choice
Functions” by DCLG caused some confusion. The first Regulations on this matter last year
came into force so late that many Councils, including Haringey had already approved their
initial draft LAAS for submission to the Secretary of State. This approval was validly given
by Haringey’s Cabinet on 18 March 2008 at a time when it was still an executive decision
by default. Inconsistencies in the first Regulations made it necessary to issue a second set
of Regulations clarifying that this was, in fact, a “Local Choice Function”.

The LAA is now coming up for its first annual review. Following extensive consultation with
local partners, the Assistant Chief Executive, PPPC will soon put forward a report entitled
“LAA Refresh” seeking Members approval for revised indicators and local targets. The
draft revised LAA must then be submitted for confirmation to the Government Office for
London (GOL) by 2 March. Therefore, the decision by Haringey Members needs to be

Produced by Local Democracy & Member Services
Contact - Committee Secretariat 8489 2915



Page 3

REPORT OF THE CONSTITUTION REVIEW WORKING GROUP No. 1/2008-09 Page 3
COUNCIL 23 FEBRUARY 2009

taken before the end of February.

2.14 Given that the report will deal with details of service delivery and partnership working that

have always been within the remit of the Cabinet, and given that the Cabinet made
approved the initial draft LAA last year, it is clearly appropriate that the LAA functions be
allocated as “executive” side for the Cabinet to exercise. This is shown in the Appendix at
item 18.

2.15 The other amendments being proposed to the Local Choice Functions in Haringey’s

Constitution relate to the allocation or delegation of Local Choice Functions but are less
urgent and are intended mainly to update Part 3 Section A and to avoid ambiguities and
inconsistencies.

2.16 Appendix 1 to this report starts with a “Preamble” before the list of “Local Choice

Functions” in the long Schedule with 18 items. In the second paragraph of the Preamble
there are technical legal reasons for including the word “allocate” as well as “delegate”
when referring to the division of responsibilities between the full Cabinet and individual
Cabinet Members. The final sentence of the Preamble is intended to ensure that the
allocation of “Local Choice Functions” remains valid in the event of name changes.

2.17 Atitem 1, the Local Act functions, it is desirable to include a reference to the remit of

the Alexandra Palace and Park Board and its General Manager. At item 2 there is a
similar clarification to recognise the long-standing delegation to the senior officers of
the Strategic and Community Housing Service to conduct internal reviews of
homelessness decisions.

2.18 The repeal of the duty to conduct Best Value Reviews in England is shown at item 7

and the subsequent items are renumbered.

2.19 Atitems 8, 9, 11 and 12, the references are updated to specify the Assistant Director

Planning & Regeneration and the Directorate of Urban Environment.

2.20 Atitem 15 a clarification is needed to explain that certain agreements to carry out

2.21

highway works for the benefit of, and at the expense of, private land owners are
allocated to the Planning Committee when those agreements are connected with
planning applications for determination by the Committee. Other agreements which
are generally of a minor character are recommended as appropriate for delegation to
senior officers within Frontline Services.

At item 16, a correction is suggested to reflect the fact that appointments of Members to
Outside Bodies are made by the full Council not the Cabinet. The exceptions will be
appointments to certain joint Committees that exercise wholly “executive” functions and so
require nominations of Cabinet Members but these are covered by the exceptions in item
16 at sub-paragraphs (b)(ii) and (c). The Chief Executive is responsible for authorising any
office secondments outside the Council.

WE RECOMMEND
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That the proposed changes to the Local Choice Functions, as detailed in Appendix 1, be
approved and that Part 3A of the Council’s Constitution be duly amended. (This will
enable the Cabinet to take the decision to approve the LAA Refresh report at its meeting
on 24 February).

3. REVIEW OF CONTRACT STANDING ORDERS IN THE COUNCIL’S CONSTITUTION

3.1 Section 135 of the Local Government Act 1972 requires local authorities to establish and
maintain standing orders with respect to the making of contracts for the supply of goods
works and services. It further sets out the expectation for securing contracts by way of
competition.

3.2 Contract Procedure Rules commonly referred to as Contract Standing Orders are
contained within Haringey’s Constitution Part 4J and is the legal instrument by which the
Council adheres to the duty cited above.

3.3 The Constitution allows the Cabinet Procurement Committee powers to consider
amendments to Contract Standing Orders and to make recommendations to the Council
via the Constitution Review Working Group to amend the Constitution accordingly.

Proposed Amendments

Statement of Principles

3.4 Principle 4 has been amended to include the public sector and to emphasise Council’s
commitment to collaboration.

3.5 Recent guidance from the Office of Government Commerce (OGC) suggests that Principle
11, which implies open contract arrangements without committed volumes and values of
spend from other authorities, would be contrary to EC Directive principles. It is therefore
proposed to delete Principle 11 in favour of amended Principle 4.

Contract Standing Orders

3.6  For consistency throughout the document such cross reference terms as “paragraphs”
and “Contract Standing Orders” have been standardised to that of simply CSO.

3.6 For consistency, procurement related references to “EU Regulations”, “Public Contract
Regulations 2006, “EU or UK Law” have been standardised.

3.7 (€SO 2.02 is deleted in favour of full explanation within the body of CSOs where the term
“Cabinet” was used previously. This is to avoid any confusion between Cabinet and
Cabinet Procurement Committee.

3.8 CSO 3.01 and 3.01(n) is amended to reflect that contracts are no longer let on a
Directorate basis but are awarded Council wide under the Category Management
Strategy. Directors therefore have a responsibility to effectively manage contracts under
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their control rather than restricted to within their directorate area.

3.9 CSO 5.02 makes clear that contract values must include any anticipated extension
periods.

3.10 CSO 6.12. In accordance with the requirements of the Council's Scheme for Financing
Schools, and the Financial Regulations for Schools, where a school acts as an agent for
the Council, these Contract Standing Orders apply to all schools within the London
Borough of Haringey with the exception of Academy and Trust schools. A school's
governing body shall have the powers of and duties of a Director specified in these
Contract Standing Orders, except in relation to waiver (CSO 7.02).

3.11 A new CSO 6.15 is proposed to include powers already being exercised by the Councils
Pensions Committee and allowed within the constitution.

3.12 A new CSO 6.16 is proposed for Proprietary products, software and support.

3.13 CSO 8.02 has been amended to include a sub-paragraph limiting the duration of
Framework Agreements as allowed for within EC Directives and the existing sub-
paragraph has been renumbered.

3.14 A new CSO 8.03 — justifies use of the negotiated procedure without publication of a
contract notice as allowed for within EC Directives.

3.15 A new sub-paragraph (f) is proposed to renumbered 8.04 to allow for single tenders where
there is genuinely no competition.

3.16 CSO 13.01 is amended to include a link to CSO 11.02 and the financial powers of
Directors.

3.17 CSOs are currently silent on any powers to terminate contracts. For this reason, a new
CSO 15 is proposed with existing CSOs 15 and 16 being renumbered accordingly.

3.18 CSO 16.01 is amended to exclude buildings.

3.19 NOTE: with regards the new CSO 6.16:
There are cases where it is necessary to purchase products, software licences and/or
support of a proprietary nature. This has meant requesting a waiver of Contract Standing
Orders, usually requested and approved under CSO 7.03(a) whereby the justification is
that the nature of the market for the works to be carried out or the goods or services to be
provided has been investigated and is demonstrated to be such that a departure from the
requirements of Contract Standing Orders is justifiable — in such cases the market
investigations shows that no other supplier can provide the goods or services so we have
to depart from CSOs as no competition is available.

In the past, Legal has advised that officers should try to include a caveat in the original
order that would allow us to seek alternative third party support after the expiry of the initial
support agreement but, in the cases of proprietary products, there may not be other
authorised maintenance providers. Another suggestion from Legal has been to let shorter
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support agreements then re-tender the whole requirement but some of these requirements
involve significant investments in strategic programmes where the return on investment
period is longer than two or three years so, even where this is an alternative output
solution, to change product/supplier every three years would not be cost-effective for the
Council and would not provide value for money.

Examples of such cases are:

» Strategic programmes with significant investment and long-term return where a short-
term change of supplier would not provide overall value for money - iWorld (supplier
is Northgate Solutions, aggregate value is approx £90k per year); Microsoft Support
Agreement (with Microsoft, estimated value is £50k per year).

» Low value requirements where a proprietary product/solution has been chosen but
even though the value is minimal, we need a waiver approval from Procurement
Committee for subsequent support renewals — e.g. public-i meeting webcasting
(approx £5k per year), maintenance of data centres Uninterrupted Power Supply
(UPS) systems, (proprietary equipment, annual renewal approx £23k per year,
equipment has 5 years life expectancy remaining).

For reasons stated above, it is proposed to amend CSOs to take account of proprietary
products/solutions, to cover such circumstances from being part of a strategic, long-term
investment programme to a low-value support product/solution only available on an
annual basis.

Existing Council CSOs require some minor cosmetic changes but also need to be explicit
in regards the decision making powers of the Pensions Committee, Contract Termination
and Proprietary Products and Services. The proposed amendments in Appendix 2 will
address these issues and will ensure CSOs continued good governance

WE RECOMMEND

That the revisions to Contract Procedure Rule as detailed in Appendix 2 be approved and
that Part 4J on the Council’s Constitution be duly amended.
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APPENDIX 1

[the proposed additions and insertions to the text are shown in italics
and underlined and the proposed deletions are shown struck through]

Part Three, Section A
Local Choice Functions

Local Choice Functions

By law some local authority functions cannot be the responsibility of the
Council’s Cabinet and these are called the “Non-Executive” functions. Other
functions, particularly the preparation and approval of certain plans and
strategies, are partly “Executive” and partly “Non-Executive”. Those
functions not otherwise specified fall within the responsibility of the
Cabinet.

In addition, there are a few “Local Choice” functions set out in Regulations
where the local authority is free to chose in its constitution whether the
function is, basically, “Executive” or “Non-Executive”. The Cabinet may
delegate or allocate any of its functions to an individual Cabinet Member, a
Committee of the Cabinet or an officer and the Council may delegate any of
the “Non-Executive” functions to a Committee, Sub-Committee or an
officer. The list below shows where these “Local Choice” functions are
allocated in this Constitution and the body or person expected to exercise
the delegated decision-making powers. In the event that a Member body or
an officer post has its name changed, the allocation/delegation in the list
below will continue in force provided that there is no material change to
the terms of reference of the body or the responsibilities of the post

Function Whether Executive or Non- | Where allocated or
Executive delegated

1. Any Function under a | Non-Executive General Purposes Committee

Local Act (except a function except for functions under

specified or referred to in the Alexandra Park & Palace

Reg. 2 or Schedule 1) Acts & Order 1900-1985

which are delegated to the
Alexandra Park & Palace
Board and the General

Manager AP&P
2. The determination of an | Non-Executive General Purposes Committee
appeal against any decision (for the avoidance of doubt
made by or on behalf of the this does not include
authority internal reviews of
homelessness decisions)
3. The appointment of | Non-Executive The Full Council

review boards under sub-

LONDON BOROUGH OF HARINGEY CONSTITUTION

- Part three - A, Page 1
Last updated 17 April 2007
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Function

Whether Executive or Non-
Executive

Where
delegated

allocated or

section 34(4) of the Social
Security Act 1998
(determination of claims and
reviews re: Housing Benefit
and Council Tax Benefit)

4, The making of | Executive Head of Local Democracy &

arrangements for appeals Member Services

against exclusion of pupils

5. Making arrangements for | Executive Head of Local Democracy &

admission appeals Member Services

6. Making arrangements for | Executive Head of Local Democracy &

appeals by governing bodies Member Services

the local Government Act his/her—delegated powers;

1999 otherwise —to—the Cabinet

[Functions below have Meeting

been re-numbered

consequent on this repeal]

7. Any function relating to | Executive Cabinet Member for the

contaminated land relevant portfolio within
his/her delegated powers,
otherwise to the Cabinet
Meeting

8. Discharge of any function | Executive Assistant Director Planning_&

relating to the control of Regeneration in the

pollution or the management Directorate of Urban

of air quality Environment Poliey — &
Performance,——— Urban
Environment Directorate

9. Service of an abatement | Executive Assistant Director Planning_&

notice in respect of a Regeneration in the

statutory nuisance Directorate of Urban
Environment Policy &
Performance,———Urban
Ervironment-Directorate

10. Passing a resolution that
Schedule 2 to the Noise and
Statutory Nuisance Act 1993
should apply to the Council’s
area (resolution to require
Council consent to operating
loudspeakers in streets)

Non-Executive

General Purposes Committee

11. Inspection of the | Executive Assistant Director Planning_&

Council’s area to detect any Regeneration in the

statutory nuisance Directorate of Urban
Environment Policy &
Performance,———Urban
Environment-Directorate

12. Investigating any | Executive Assistant Director Planning_&

complaint as to the Regeneration in the

existence of a statutory Directorate of Urban

nuisance Environment Policy — &
Performance;,——Urban
Ervi Dj

13. Obtaining information as | Executive Head of Legal Services

to interests in land under

LONDON BOROUGH OF HARINGEY CONSTITUTION
Last updated 17 April 2007

Part three - A, Page 2
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Function

Whether Executive or Non-
Executive

Where
delegated

allocated or

section 330 Town and
Country Planning Act 1990

14. Obtaining particulars of
persons interested in land
under section 16 of the Local
Government (Misc. Prov.)
Act 1976

Executive

Head of Legal Services

15. Making agreements for
the execution of highway
works under section 278 of
the Highways Act 1980

Non-Executive

Assistant Director, Frontline
Services and Head  of
Sustainable Transport
except where referred to
the Planning Committee in
connection with the
determination of a planning

application

16. The appointment (and | Executive The —Cabinet—Meeting The
revocation of such Full Council in the case of
appointment) of any Member appointments (but
individual (a) to any office Cabinet may make HSP
other than his normal appointments). The Chief
employment by the Council Executive _makes _ officer
(b) to any body other than appointments.

(i) the Council or (ii) a joint

committee of two or more

authorities or (c) to any

committee or sub-

committee of such a body

17. Making agreements with | Executive Chief Executive

other local authorities for

placing staff at the disposal

of other local authorities

18. Functions  under | Executive The Cabinet Meeting except
sections 106, 110, 111 and that the duty to publish

113 of the Local Government
and Public Involvement in
Health Act 2007 relating to
local area agreements

information about the LAA
is delegated to the Assistant
Chief _ Executive,  Policy,
Performance,  Partnerships
and Communications

LONDON BOROUGH OF HARINGEY CONSTITUTION
Last updated 17 April 2007

Part three - A, Page 3
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Appendix 2

Note: Strikethrough indicates items to be deleted, highlighting
indicates changes/amendments

STATEMENT OF PRINCIPLES

1. The Contract Standing Orders provide the framework rules for the
Council’s procurement of works, goods and services. Following them will
ensure value for money, propriety and the proper spending of public money.

2. The Procurement Code of Practice provides more detail and shall govern
Council tendering and contract procedures. The Director of Corporate
Resources and Head of Procurement shall maintain and issue the
Procurement Code of Practice. Any procurement activity shall proceed in
accordance with the Contract Standing Orders the Procurement Code of
Practice and all such other guidance issued by the Head of Procurement.

3. The Head of Procurement shall make the latest version of the Contract
Standing Orders and the Procurement Code of Practice available to every
Director and Member of the Council. Directors or officers acting on their
behalf shall apply the requirements of the Standing Orders and the
Procurement Code of Practice when engaging in any procurement activity.

4. The purpose of procurement activity shall be to achieve best value in
accordance with the Council’s statutory or approved objectives. This should

include an innovative approach to building partnerships with the private and
notfor profit seciors ENFEAEFAE RN e FRERE A RErEPREEE vithin a
robust contractual framework. Officers with responsibility for procurement

shall ensure that they are able to demonstrate achievement of best value by
having regard to a combination of economy, efficiency and effectiveness.

5. Every contract or official order for works, goods or services made by the
Council shall be for the purpose of achieving the Council’s statutory or
approved objectives and shall conform to all relevant English and European
Union legislation.

6. Nothing in the Contract Standing Orders or the Procurement Code of
Practice shall be construed as removing or diminishing the responsibility of all
involved to meet individual and collective accountabilities.

7. Directors shall ensure that the Cabinet,

appropriate Member of the Cabinet is
consulted on any procurement activity

ForwardPlan of-a-controversial-nature.

8. Directors must ensure that audit trails are in place for all procurement
activity in accordance with the Procurement Code of Practice.

Revision: Dec 2008 v 0.8
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9. No Member shall enter into any contract on the Council’s behalf.

10. No Member shall be permitted to become security under any agreement
between the Council and a contractor employed by it.

Revision: Dec 2008 v 0.8
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CONTRACT STANDING ORDERS

1. INTRODUCTION

1.01. Procurement decisions are among the most important decisions a manager
will make because the money involved is public money and the Council is
concerned to ensure that best value goods, works and services are
provided. Efficient use of resources in order to achieve best value is
therefore an imperative. The Council's reputation is equally important and
should be safeguarded from any imputation of dishonesty or corruption.

1.02. For these reasons it is a disciplinary offence to fail to comply with Contract
Standing Orders and the Procurement Code of Practice when letting
contracts and employees have a duty to report breaches of Contract
Standing Orders to an appropriate senior manager and the Head of Audit &
Risk.

1.03. Reference should be made to the Procurement Code of Practice for more
detailed procurement procedures.

2. DEFINITIONS AND INTERPRETATION

2.01. These Contract Standing Orders are made pursuant to section 135 of the
Local Government Act 1972 and shall come into force with this
Constitution.

2.02. Unless the context otherwise requires, in these Contract Standing Orders
the terms below shall have the meanings ascribed to them.

a) "Director" means an employee of the Council holding a post
designated as Director, Chief Executive or Assistant Chief Executive.

b) "EU" means European Union.

c) "General Manager" means the person holding the position of General
Manager of Alexandra Palace and Park Charitable Trust.

Revision: Dec 2008 v 0.8
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2.03. In the event of any conflict between EU law, English law and Council policy,
the requirements of EU law shall prevail over English law and the
requirements of English law shall prevail over Council policy.

2.04. In the event of any doubt as to the interpretation of these Contract Standing
Orders, or as to the proper procedure to be followed, reference should be
made to the Head of Procurement.

3. THE ROLE AND RESPONSIBILITIES OF DIRECTORS

3.01. The Director has responsibility for all contracts tendered and let by URder
his/her BORtION Directorate He/she is accountable to the Cabinet for the
performance of his/her duties in relation to contract letting and
management, which are:

a)

Report Template: Change to CSOs and Council Constitution

to ensure compliance with English and EU legislation and
Council Policy;

to ensure value for money in all procurement matters;

to ensure compliance with Contract Standing Orders and the
Procurement Code of Practice;

to maintain a departmental scheme of delegation;

to ensure that all relevant staff are familiar with the provisions of
Contract Standing Orders and the Procurement Code of
Practice and that they receive adequate training on their
operation;

to ensure compliance with any guidelines issued in respect of
these Contract Standing Orders;

to take immediate action in the event of a breach of Contract
Standing Orders or the Procurement Code of Practice within his
or her area;

to keep proper records of all contracts, tenders etc. including
minutes of tender evaluation panels and other meetings;

to keep records of waivers of any provision of these Contract
Standing Orders;

to make appropriate arrangements for the opening of tenders
and their secure retention so as to protect the integrity of the
tendering process;
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k) to ensure that the Council's seal is affixed to any document
required to be executed as a deed and that where a document is

l) not expressed to be under seal, it is signed by two people as
provided for in these Contract Standing Orders;

m) to ensure original contract documents are forwarded to the Head
of Legal Services for safekeeping;

n) to record all contracts in the Contract Ni@fagementioysten
Register;

0) to ensure effective management of all contracts in URAEERIS/AEr
BORIf8l area and to a level deemed appropriate in regard to risk
or value of each contract.

4. THE ROLE AND RESPONSIBILITY OF THE CABINET
PROCUREMENT COMMITTEE

4.01. The Cabinet Pioclfementcommittee will hold Directors accountable for

any decisions he/she makes under his/her delegated authority or under
these Contract Standing Orders.

4.02. The Constitttion'Review Working'Groug will keep under review these

Contract Standing Orders and recommend amendments to full Council for
adoption.

4.03. The Cabinet

and
award contracts valued over £250,000 (two hundred and fifti thousand)

provided that the award of any contract valued over

is a 'key decision' and as such must be in the Council's
Forward Plan and comply with the other procedures in that regard set out
in the Constitution.

5. CALCULATION OF CONTRACT VALUES

5.01. Directors must ensure that a pre-tender estimate of anticipated costs is
prepared and recorded in writing. Where the h
2006 EU-Public-Procurement rules apply, Directors must also ascertain
the value of a contract in accordance with those rules.

5.02. Unless otherwise specifically provided, reference to contract value or an
estimated contract value in these Contract Standing Orders means the

Report Template: Change to CSOs and Council Constitution 5
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aggregate value payable in pounds sterling exclusive of Value Added Tax
over the entire contract period

5.03. Contracts must not be artificially under or over estimated or divided into two
or more separate contracts where the effect is to avoid the application of

Contract Standing Orders or ficiPUBIiCICoRifactREGUIAToNS2006 =4
oiclation

6. SCOPE OF CONTRACT STANDING ORDERS

6.01. These Contract Standing Orders shall apply to all contracts "for the
procurement by the Council of works, goods and services" unless
otherwise expressly stated or these requirements are waived in

accordance with BSOW. paragraph-7-

6.02. Where the Council secures funding from an external funding body, and the
funding is conditional upon the grant monies being used to facilitate
service delivery, Contract Standing Orders shall apply to procurement by
the Council of the works, goods, and services to facilitate the service
delivery.

6.03. Where a contract has an estimated value of less than £5000 (five
thousand), the relevant Director should act in the manner most expedient
to the efficient management of the service, having kept a record for so
doing.

6.04. Where a contract has an estimated value of more than £5000 (five
thousand), but less than £25,000 (twenty-five thousand) quotations should
be obtained or the tender procedure followed. However the Director may
decide that such processes are not appropriate in order to secure value
for money for the Council. If that is the case, the Director may determine
another process of selecting a contractor which will meet best value
criteria. The decision and process must be properly documented.

6.05. Except as otherwise provided, contracts with an estimated value of more
than £25,000 (twenty-five thousand) must be let following a competitive
tendering process in accordance with the procedures set out in these
Contract Standing Orders and any guidelines or Codes of Practice issued
from time to time under these Contract Standing Orders.

6.06. No contract shall be let unless the expenditure involved has been fully

considered and approved and sufficient money has been allocated in the
relevant budget.

Report Template: Change to CSOs and Council Constitution 6
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6.07. It shall be a condition of any contract between the Council and any person
(not being an Officer of the Council) who is required to manage a contract
on the Council's behalf that, in relation to such contract, he/she shall
comply in all respects with the requirements of these Contract Standing
Orders as if he/she were an employee of the Council.

6.08. These Contract Standing Orders shall not apply to contracts of
employment, or to contracts relating to any interest in land. For the
avoidance of doubt, there are excluded from these Contract Standing
Orders any agreement relating to the provision of nomination rights to
housing, collateral management arrangements in respect of social housing
and the acquisition of rights or benefits pursuant to the Council's Private
Sector Temporary Accommodation Leasing Scheme.

Framework and Consortia Arrangements

6.09. Subject to the provision of CSO 6.10, these Contract Standing Orders shall
not apply where the Council procures particular goods, services or works:

a) as part of a group of public sector bodies contracting with one or
more contractors (consortium arrangement), provided the contract
standing orders of one of the public sector bodies constituting the

group and/ or where applicable [ficIPUBIICIConiacHREGUIAToNSI2006

EU-Regulations have been followed,
Or

b) by selecting one or more contractors from a Framework or similar
arrangement (including approved lists), established by a public sector
body in accordance with the contract standing orders of that public
sector body and/ or where applicable the Public Contract Regulations
2006 EU regulations.

6.10 The Council's decision to enter into a contract with the recommended

contractor must be made in accordance with Gentract-Standing Orders
€S0 11.02 to 11.04.

6.11. The Council shall observe these Contract Standing Orders where it
procures goods, services and works for the benefit, or on behalf of, other
public bodies.

Schools

6.12. In accordance with the requirements of the Council’s Scheme for Financing

Schools, and the Financial Regulations for Schools, Whefe'aischoolacts
aslaniagentforthelColnGill these Contract Standing Orders apply to all
with the exception of

schools within the London Borough of Haringey
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Academy and TrUStSERO0IS. A school's governing body shall have the

powers and duties of a Director specified in these Contract Standing
Orders, except in relation to waiver (paragraph €88 7.02).

Care Contracts for Individuals

6.13. Adults, Culture and Community Services and the Children and Young
People’s Service care contracts may be 'block’ contracts (where a number
of beds, places or services are provided by the contractor at pre-agreed
pricing schedules, to which the Council may refer users over the contract
period) or 'spot' contracts (one-off contracts meeting an individual user's
needs, or contracts where a number of beds, places or services are
provided by the contractor without pre-agreed prices, such prices to be
agreed upon each referral of a user over the contract period). The
Directors of the Adults, Culture and Community Services and the Children
and Young People’s Service will seek to maximise the use of block
contracts where this represents best value for the Council. The following
provisions shall apply to the Adults, Culture and Community Services and
the Children and Young People’s Service care contracts:

a) All Contract Standing Orders apply to block contracts;
b) Contract Standing Orders €80 8, 9, 10 and 11 (in relation to tender

procedures and formation of contract) shall not apply to spot contracts;

c) The Directors of the Adults, Culture and Community Services and the
Children and Young People’s Service may award all spot contracts,
which shall be reviewed at least annually as part of the review of
whether the service provided continues to meet the needs of the service
user;

d) The Directors of the Adults, Culture and Community Services and the
Children and Young People’s Service shall provide monthly reports to
the relevant Cabinet Member and a quarterly report to the Cabinet

detailing the nature, extent and value of spot
contracts entered into in the previous quarter.

Alexandra Palace and Park

6.14 These Contract Standing Orders apply to the procurement of works, goods
and services by or on behalf of Alexandra Palace and Park Charitable Trust
on the following basis:
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a) The General Manager shall have the powers and duties of a
Director specified in these Contract Standing Orders;

b) The Alexandra Palace and Park Board and Panel shall have the

powers and duties of the Cabinet PfocUfement committee and

an Cabinet Member specified in these Contract Standing Orders;

c) In the event of any conflict, the requirements of the Charities Act
1993, any regulations made under that Act or charity law in
general shall prevail over the provisions of Contract Standing
Orders.

Pensions Committee

6.15

Proprietary products, software and services

6.16

7. WAIVER OF CONTRACT STANDING ORDERS

7.01. Where these Contract Standing Orders apply to a contract (see CSO 6) any
individual provision in Contract Standing Orders other than (01510

8.01 (which relates to the EU procedures)
may be waived by the appropriate person specified in paragraph €88 7.02
7.03.

on the basis set out in paragraph

7.02. Subject to paragraph @80 7.05, a waiver of a provision of these Contract
Standing Orders may be agreed by:

a) the Cabinet PioGGMent Commitiee:

Or

b) a Director where the contract value is £50,000 (fifty thousand) or
less (save that the Director shall not have authority to waive any of the

provisions of Contract Standing-Order B8O 12 which relate to
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conditions applying to contracts unless expressly stated in CSO 12);
or

c) a Cabinet Proclifement Committee Member where the contract

value is between £50,000 (fifty thousand) and £250,000 (two hundred
and fifty thousand).

7.03. A waiver may be agreed by the appropriate person if they are satisfied after
considering a written report by the appropriate officer that the waiver is
justified because:

a) the nature of the market for the works to be carried out or the goods or
services to be provided has been investigated and is demonstrated to
be such that a departure from the requirements of Contract Standing
Orders is justifiable; or

b) the contract is for works, goods or services that are required in
circumstances of extreme urgency that could not reasonably have
been foreseen; or

c) the circumstances of the proposed contract are covered by legislative
exemptions (whether under EU or English law); or

d) itis in the Council's overall interest; or
e) there are other circumstances which are genuinely exceptional.

7.04. A record of the decision approving a waiver and the reasons for it must be
kept and an entry made in a central register maintained and monitored by
the Head of Procurement.

7.05. Where a waiver of Contract Standing Orders is sought for the second time
in relation to the same contract, then regardless of the value of the
contract, that waiver may only be agreed by the Cabinet PfocUrement

8. TENDER PROCEDURES

8.01 Where the value of a works, goods or services contract is equal to, or
exceeds, the applicable threshold set out in the Public Contracts
Regulations 2006, the provisions of those Regulations shall govern the
tendering process and shall take precedence over the provisions of
these Contract Standing Orders in the event of any conflict.

8.02. In respect of contracts to which CSO 8.01 apply:
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b)

all bidders must be notified in writing of a tender selection decision by
the Council at least 10 (ten) calendar days prior to the proposed
contract award date. Where the last day of this ten-day notice period
falls on a non-working day, the period must be extended to the next
working day.

8104 Where tenders are to be invited the procedure to be followed shall be
determined prior to advertising and shall be one of the following:

a)

b)

(¢]
~—

e

L)

open tender (all interested contractors submit a tender in response to
an advertisement);

restricted procedure (expressions of interest from interested
contractors in response to an advertisement, with a selection of those
contractors being invited to submit a tender);

c) negotiated procedure (expressions of interest from interested
contractors in response to an advertisement, with a selection of those
contractors being invited to negotiate);

d) competitive dialogue (expressions of interest from interested
contractors in response to an advertisement, followed by dialogue with
a selection of those contractors to identify a solution (or solutions)
which meets the Council’s requirements, and an invitation to the
selected contractors to submit tenders based on the solution/s
resulting from the dialogue);

where a Framework arrangement (including approved lists) exists in
respect of the subject matter, tenders shall be invited using the
Framework arrangement from all capable contractors having regard to
the principles of best value.
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9. RECEIPT AND OPENING OF TENDERS

9.01. Contractors must be informed that their tenders will only be considered if
they are:

a) sentin a plain envelope or parcel with a label on which is printed the
word "Tender" followed by the subject of the contract; and

b) contained in a sealed envelope or parcel which does not show the
identity of the tendered in any way;

and

c) delivered to the place and by the fatéiand time stated in the tender
invitation.

9.02. Tenders which do not meet the requirements of Centract-Standing-Order
€S8 9.01 may only be considered if the other tenders have not yet been
opened and:

a) failure to comply is the Council's fault; or

b) atender is late, and it is clear without any contact with the contractor
that the tender was sent in such a way that in the normal course of
events it would have arrived on time.

9.03. In accordance with the responsibilities set out at CSO 3.01 (j), tenders must
be kept safe until the ﬁ time for their opening by the officers given
this duty by the Director responsible for the tendering process. Records of
non-compliant bids and of the date and time of receipt of all unopened
tenders must be kept by those officers.

9.04. Tenders for a particular contract must be opened at the same time in the
presence of two officers who have had no involvement in the tendering
process. These officers shall be responsible for properly recording the
price, duration of any works and all other relevant details of each opened
tender.

9.05. The Head of Procurement must approve the training and seniority of all
officers employed to open tenders and also the arrangements in each
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Directorate for ensuring the independence of such officers from the teams
involved in the tendering process.

E-Tendering

9.06

9.07

9.08

Invitations to tender may be dispatched, and tenders received, by
electronic means with the prior approval of, and in accordance with a
procedure specified by the Head of Procurement.

Tenders received electronically must be stored securely, and must not be
accessible until after the closing date BRdiime in respect of submission of
the tenders.

At an appointed time for opening the electronically submitted tenders, two
authorised officers who have had no involvement in the tendering process
shall access the submitted tender data simultaneously, open the tenders
and record the price, duration of any works and all other relevant details of
each opened tender.

E-Auctions

9.09

In appropriate cases, the submission of prices for a tender may be
conducted by e-auction using an on-line facility, with the prior approval of,
and in accordance with a procedure specified by the Head of
Procurement.

10. POST TENDER NEGOTIATIONS

10.01. Except where the negotiated procedure referred to in paragraph SO

8104 (c) applies, negotiation after receipt of formal bids or tenders and
before the award of contract is only permitted:

a) with those tenderers submitting the most economically advantageous
tender, and

b) with a view to obtaining an improvement in content in circumstances
which do not put other tenderers at a disadvantage, distort competition
or adversely affect trust in the competitive tendering process, and

c) if the prior authority of the Director has been obtained.

10.02. There may be circumstances where an officer authorised by the Director

may contact a contractor in order to clarify an ambiguous tender. This
does not constitute post tender negotiations.
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10.03. All communication with contractors under this Contract Standing Order
must be in writing or recorded in writing.

11. TENDER ACCEPTANCE AND CONTRACT AWARD

11.01 Tenders are to be accepted on the basis of either:

a) The lowest price;
Or

b) The most economically advantageous tender (i.e. the tender providing
the most benefit to the Council) as determined by such criteria, to
include whole life costing methodologies, as are relevant to the type of
works, goods or services.

11.02. A Director may award, assign, or novate contracts valued at £250,000
(two hundred and fifty thousand) or less.

11.03. Subject to the provisions of paragraph €88 11.04 and 11.05, all contracts
valued over £250,000 (two hundred and fifty thousand)

- mai onli be awarded, assigned, or novated by the Cabinet

11.04. The award of any contract valued at over £500,000 (five hundred
thousand pounds) is a 'key decision' and as such must be in the Council's
Forward Plan and comply with the other procedures in that regard set out
in the Constitution. In accordance with Part 5 Section C of the
Constitution, the award of spot contracts and contracts for the supply of
energy to the Council are not “key decisions”.

11.05. Contracts for the supply of energy to the Council valued over £250,000
may be awarded by a Director or in accordance with CSO 6.09.

12. CONDITIONS APPLYING TO CONTRACTS

Form and execution of contracts

12.01. Except as provided in CSO12.02, all contracts above £50 (fifty) in value
must be in writing by way of a document prepared, or on a basis
approved, by the Head of Legal Services.

12.02. Where the works, goods or services to be provided under a contract are
required to commence prior to the issuance and execution of a formal
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contract, a Director, if satisfied that it is in the Council’s best interest in the
particular circumstances, may approve issuance of a Letter of Intent
pending the issuance and execution of a formal contract. However, the
maximum cover afforded by any Letter of Intent shall not exceed 10% of
the contract price in respect of works or services contracts, or £50,000 in
respect of supplies contracts.

12.03 A contract made in extreme urgency need not be in writing so long as it is
confirmed in writing within four weeks

12.04. Every contract shall specify:
a) the works, goods or services to be provided or executed;

b) the price to be paid or the precise method of its ascertainment and
a statement of any discounts or other deductions; and

d) as appropriate, the start and finish dates, or delivery dates, and any
maintenance or defects liability period.

e) compliance with the Council’s insurance requirements. The
requirement to comply with the Councils standard insurance
requirements may only be waived with the Director of Corporate
Resource’s approval.

f) compliance with the Council’s equality policy.

12.05. A contract up to and including £150,000 (one hundred and fifty thousand)
in value does not require sealing and should be signed on behalf of the
Council, by both the relevant Director and by the Head of the relevant
business unit.

12.06. A contract over £150,000 (one hundred and fifty thousand) in value must
be executed on behalf of the Council under seal as a deed.

Conditions applying to all contracts with value of £25,000

(twenty-five thousand) or more

12.07 Every contract with a value of £25,000 (twenty five thousand) or more must
unless the Head of Legal Services and Director of Corporate Resources
agree to the contrary contain clauses to cover the following:
a) compliance with all applicable legislation;

b) a prohibition on assignment and/or subletting without the written
consent of the Director;
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c) a provision allowing the Council to cancel the contract and recover any
resulting loss from the contractor if the contractor does anything which
is contrary to the Prevention of Corruption Acts 1889 to 1916 or incites
breach of Section 117 (2) of the Local Government Act 1972;

d) a provision to ensure the Council is protected against the contractor's
defective performance by default provisions which are appropriate to
the contract;

e) if the contractor is in breach of contract the Council can do any or all of
the following:
i.  determine all or part of the contract or determine the
contractor's appointment;

ii. itself perform the contract in whole or in part;

iii. recover from the contractor any additional cost resulting from
the completion or cancellation of the contract.

f) If the contractor has obtained or received by whatever means any
information which gives or is intended or likely to give the contractor
any unfair advantage over any other tenderer (including the Council's
own workforce) in relation to the tendering for, and award of, any
works/services contract, that the Council shall be entied to terminate
that contract;

g) that the contractor shall be required to make available to the Council or
its auditors such documents or access to information or access to the
staff/officers of the contractor as is necessary to conduct any audit
investigation into the contract;

h) that the contractor shall be required to make available to the Council
upon request such information the Council considers necessary
whether in relation to staff or otherwise, to enable the Council to meet
its duties in relation to re-tendering the contract.

Conditions applying to all contracts over £250,000 (two hundred
and fifty thousand)

12.08. Every contract which exceeds £250,000 (two hundred and fifty thousand)
in value must contain clauses to cover the following:

a) if it is a contract for works, that the Council may require the contractor
to provide security for completing the contract in the form of a bond;

b) that where the contractor is a subsidiary or group company, the
contractor may be required to provide a parent or group company
guarantee.
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12.09 The decision as to whether or not a bond or parent company
guarantee will be required in respect of a contract will ultimately be
made by the Director of Corporate Resources, or an officer acting
under his/her delegated authority.

Conditions applying specifically to computer software contracts

12.10. All computer software contracts shall contain a clause to the effect that
use of the software by the Council's contractors shall not amount to use by
a third party for which an additional software licence might otherwise be
required.

Conditions applying specifically to contracts involving Children
and Vulnerable Adults

12.11. All contracts for the provision of services which may potentially involve
either direct contact with children and vulnerable adult or access to their
personal records shall contain a provision requiring the service provider
(including agents and assigns) to undertake a Criminal Records Bureau
check on relevant employees prior to provision of the services under the
contract and at appropriate intervals thereafter.

13. VARIATIONS AND EXTENSIONS
13.01. Subject to the provisions of CSO {02 5, any-statutory tHePUDIIC
Contract Regulations 2006

restrictions and compliance with Financial
Regulations, a Director may authorise the following extensions and
variations to an existing contract:

a) Either:
(i) an extension for a particular period provided for within the
terms of the contract (but subject to satisfactory outcomes of
contract monitoring, such information having been provided
to the relevant Cabinet Proclifement committee Member); or

(ii) a single extension of the contract by up to six months, or half
the contract term (whichever is less); and

b) any other variation, and if relevant a consequent change in price,
determined in accordance with the contract terms.
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13.02. In any other circumstances the Cabinet may vary
or extend a contract providing that to do so is consistent with
Contract Regulations 2006 and the Council’s

Financial Regulations.

13.03 In addition a Director may authorise variations to a contract where either
delay would incur substantial cost penalties to the Council or the proposed
variations are unavoidable and/or essential for the contract to proceed or
continue, and the additional cost of such variations does not exceed 25%
of the value of the contract, up to a maximum of £150,000 (one hundred
and fifty thousand). Variations above this level may be authorised by a
Director, where the Director considers that circumstances require such
authorisation, as long as such variations are reported to the Cabinet

ProclrementiCommitiee at the earliest opportunity.

13.04. All variations and extensions must be recorded in writing.

14. NOVATIONS (TRANSFERS)

14.01 In appropriate circumstances the Council may agree to the novation or
assignment of a contract. This decision must be taken based on the value
of the contract at the date of award and subject to CSO 11.02 — 11.04.

15. CONTRACT TERMINATION

15.01

F

16. DISPOSAL OF ASSETS

#6101 Where Council assets (other than land &IBUIIAIAGS) are to be disposed of
because they are surplus to requirements, damaged or obsolete,
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reasonable endeavours must be undertaken to realise the residual value
of the assets.

16102 Assets having little or no realisable value may be disposed of as waste
with the approval of the relevant Head of Business Unit, provided the
disposal shall be in favour of recycling wherever possible.

18108 In respect of assets to be disposed of having an estimated value of less
than £5,000 (five thousand), the Director concerned should act in the
manner most expedient to the efficient management of the service, having
kept a record for so doing.

#6104 Assets recommended for disposal with an estimated value of more than
£5,000 (five thousand), shall be disposed of in such a manner as to
secure best value.

18105 Disposal of assets valued at more than £150,000 (one hundred and fifty
thousand) must be approved by the Cabinet Procurement Committee.

#6108 Under no circumstances shall disposal of Council assets be made to
employees BEIMEMIBELS of the Council without the prior approval of the
Director.

i7. URGENT DECISIONS

#7001 These provisions apply where action needs to be taken urgently on any
matter between meetings of the Cabinet Proclifément Commitiee and that
action would be outside the powers given to a Director or an individual
Cabinet Proclfement Commitiee Member. They may only be used in
cases of genuine urgency and not to avoid proper forward planning.

#7202 All urgent decisions, including waivers and awards of contract, that are not
“key decisions”, may be taken by the Chair of the Cabifiet Procurement
Committee or in his/her absence by the Leader of the Council.

#7208 All urgent decisions, including waivers and awards of contract, that are
“key decisions”, may be taken by the Leader of the Council in accordance
with his/her powers under the Constitution and subject to the statutory
“Special Urgency” rules where these apply. In the absence of the Leader,
the decision may be taken by the Chair of the Gabifiéi Procurement
Committee subject to the same procedures being followed.

Report Template: Change to CSOs and Council Constitution 19



Page 30

This page is intentionally left blank



	Agenda
	14 To receive reports from the following bodies
	CRWG Report no. 1-2008-09
	CRWG - Appendix 1 Local Choice changes
	CRWG - Appendix 2 Contact SOs


